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(4) The surface area of surface mining 
activities proposed for the variance has 
been shown by the applicant to be nec-
essary for implementing the proposed 
underground mining activities; 

(5) No substantial adverse environ-
mental damage, either onsite or off-
site, will result from the delay in com-
pletion of reclamation otherwise re-
quired by section 515(b)(16) of the Act, 
part 816 of this chapter, and the regu-
latory program; 

(6) The operations will, insofar as a 
variance is authorized, be conducted in 
compliance with the requirements of 
§ 816.79 of this chapter and the regu-
latory program; 

(7) Provisions for offsite storage of 
spoil will comply with the require-
ments of section 515(b)(22) of the Act, 
§§ 816.71 through 816.74 of this chapter, 
and the regulatory program; 

(8) Liability under the performance 
bond required to be filed by the appli-
cant with the regulatory authority 
pursuant to subchapter J of this chap-
ter and the regulatory program will be 
for the duration of the underground 
mining activities and until all require-
ments of subchapter J and the regu-
latory program have been complied 
with; and 

(9) The permit for the surface mining 
activities contains specific condi-
tions— 

(i) Delineating the particular surface 
areas for which a variance is author-
ized; 

(ii) Identifying the applicable provi-
sions of section 515(b) of the Act, part 
816 of this chapter, and the regulatory 
program; and 

(iii) Providing a detailed schedule for 
compliance with the provisions of this 
section. 

(d) Review of permits containing 
variances. Variances granted by per-
mits issued under this section shall be 
reviewed by the regulatory authority 
no later than 3 years from the dates of 
issuance of the permit and any permit 
renewals. 

[48 FR 24651, June 1, 1983] 

§ 785.19 Surface coal mining and rec-
lamation operations on areas or ad-
jacent to areas including alluvial 
valley floors in the arid and semi-
arid areas west of the 100th merid-
ian. 

(a) Alluvial valley floor determination. 
(1) Permit applicants who propose to 
conduct surface coal mining and rec-
lamation operations within a valley 
holding a stream or in a location where 
the permit area or adjacent area in-
cludes any stream, in the arid and 
semiarid regions of the United States, 
as an initial step in the permit process, 
may request the regulatory authority 
to make an alluvial valley floor deter-
mination with respect to that valley 
floor. The applicant shall demonstrate 
and the regulatory authority shall de-
termine, based on either available data 
or field studies submitted by the appli-
cant, or a combination of available 
data and field studies, the presence or 
absence of an alluvial valley floor. 
Studies shall include sufficiently de-
tailed geologic, hydrologic, land use, 
soils, and vegetation data and analysis 
to demonstrate the probable existence 
of an alluvial valley floor in the area. 
The regulatory authority may require 
additional data collection and analysis 
or other supporting documents, maps, 
and illustrations in order to make the 
determination. 

(2) The regulatory authority shall 
make a written determination as to 
the extent of any alluvial valley floors 
within the area. The regulatory au-
thority shall determine that an allu-
vial valley floor exists if it finds that— 

(i) Unconsolidated streamlaid depos-
its holding streams are present; and 

(ii) There is sufficient water avail-
able to support agricultural activities 
as evidenced by— 

(A) The existence of current flood ir-
rigation in the area in question; 

(B) The capability of an area to be 
flood irrigated, based on evaluations of 
typical regional agricultural practices, 
historical flood irrigation, streamflow, 
water quality, soils, and topography; or 

(C) Subirrigation of the lands in 
question derived from the ground- 
water system of the valley floor. 

(3) If the regulatory authority deter-
mines in writing that an alluvial valley 
does not exist pursuant to paragraph 
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(a)(2) of this section, no further consid-
eration of this section is required. 

(b) Applicability of statutory exclusions. 
(1) If an alluvial valley floor is identi-
fied pursuant to paragraph (a)(2) of this 
section and the proposed surface coal 
mining operation may affect this allu-
vial valley floor or waters that supply 
the alluvial valley floor, the applicant 
may request the regulatory authority, 
as a preliminary step in the permit ap-
plication process, to separately deter-
mine the applicability of the statutory 
exclusions set forth in paragraph (b)(2) 
of this section. The regulatory author-
ity may make such a determination 
based on the available data, may re-
quire additional data collection and 
analysis in order to make the deter-
mination, or may require the applicant 
to submit a complete permit applica-
tion and not make the determination 
until after the complete application is 
evaluated. 

(2) An applicant need not submit the 
information required in paragraphs 
(d)(2) (ii) and (iii) of this section and a 
regulatory authority is not required to 
make the findings of paragraphs (e)(2) 
(i) and (ii) of this section when the reg-
ulatory authority determines that one 
of the following circumstances, here-
tofore called statutory exclusions, 
exist: 

(i) The premining land use is unde-
veloped rangeland which is not signifi-
cant to farming; 

(ii) Any farming on the alluvial val-
ley floor that would be affected by the 
surface coal mining operation is of 
such small acreage as to be of neg-
ligible impact on the farm’s agricul-
tural production. Negligible impact of 
the proposed operation on farming will 
be based on the relative importance of 
the affected farmland areas of the allu-
vial valley floor area to the farm’s 
total agricultural production over the 
life of the mine; or 

(iii) The circumstances set forth in 
§ 822.12(b) (3) or (4) of this chapter exist. 

(3) For the purpose of this section, a 
farm is one or more land units on 
which farming is conducted. A farm is 
generally considered to be the com-
bination of land units with acreage and 
boundaries in existence prior to August 
3, 1977, or if established after August 3, 
1977, with those boundaries based on 

enhancement of the farm’s agricultural 
productivity and not related to surface 
coal operations. 

(c) Summary denial. If the regulatory 
authority determines that the statu-
tory exclusions are not applicable and 
that any of the required findings of 
paragraph (e)(2) of this section cannot 
be made, the regulatory authority 
may, at the request of the applicant: 

(1) Determine that mining is pre-
cluded on the proposed permit area and 
deny the permit without the applicant 
filing any additional information re-
quired by this section; or 

(2) Prohibit surface coal mining and 
reclamation operations in all or parts 
of the area to be affected by mining. 

(d) Application contents for operations 
affecting designated alluvial valley floors. 
(1) If land within the permit area or ad-
jacent area is identified as an alluvial 
valley floor and the proposed surface 
coal mining operation may affect an 
alluvial valley floor or waters supplied 
to an alluvial valley floor, the appli-
cant shall submit a complete applica-
tion for the proposed surface coal min-
ing and reclamation operations to be 
used by the regulatory authority to-
gether with other relevant information 
as a basis for approval or denial of the 
permit. If an exclusion of paragraph 
(b)(2) of this section applies, then the 
applicant need not submit the informa-
tion required in paragraphs (d)(2) (ii) 
and (iii) of this section. 

(2) The complete application shall in-
clude detailed surveys and baseline 
data required by the regulatory au-
thority for a determination of— 

(i) The essential hydrologic functions 
of the alluvial valley floor which might 
be affected by the mining and reclama-
tion process. The information required 
by this subparagraph shall evaluate 
those factors which contribute to the 
collecting, storing, regulating and 
making the natural flow of water avail-
able for agricultural activities on the 
alluvial valley floor and shall include, 
but are not limited to: 

(A) Factors contributing to the func-
tion of collecting water, such as 
amount, rate and frequency of rainfall 
and runoff, surface roughness, slope 
and vegetative cover, infiltration, and 
evapotranspiration, relief, slope and 
density of drainage channels; 
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(B) Factors contributing to the func-
tion of storing water, such as perme-
ability, infiltration, porosity, depth 
and direction of ground water flow, and 
water holding capacity; 

(C) Factors contributing to the func-
tion of regulating the flow of surface 
and ground water, such as the longitu-
dinal profile and slope of the valley and 
channels, the sinuosity and cross-sec-
tions of the channels, interchange of 
water between streams and associated 
alluvial and bedrock aquifers, and rates 
and amount of water supplied by these 
aquifers; and 

(D) Factors contributing to water 
availability, such as the presence of 
flood plains and terraces suitable for 
agricultural activities. 

(ii) Whether the operation will avoid 
during mining and reclamation the 
interruption, discontinuance, or pre-
clusion of farming on the alluvial val-
ley floor; 

(iii) Whether the operation will cause 
material damage to the quantity or 
quality of surface or ground waters 
supplied to the alluvial valley floor; 

(iv) Whether the reclamation plan is 
in compliance with requirements of the 
Act, this chapter, and regulatory pro-
gram; and 

(v) Whether the proposed monitoring 
system will provide sufficient informa-
tion to measure compliance with part 
822 of this chapter during and after 
mining and reclamation operations. 

(e) Findings. (1) The findings of para-
graphs (e)(2) (i) and (ii) of this section 
are not required with regard to alluvial 
valley floors to which are applicable 
any of the exclusions of paragraph 
(b)(2) of this section. 

(2) No permit or permit revision ap-
plication for surface coal mining and 
reclamation operations on lands lo-
cated west of the 100th meridian west 
longitude shall be approved by the reg-
ulatory authority unless the applica-
tion demonstrates and the regulatory 
authority finds in writing, on the basis 
of information set forth in the applica-
tion, that— 

(i) The proposed operations will not 
interrupt, discontinue, or preclude 
farming on an alluvial valley floor; 

(ii) The proposed operations will not 
materially damage the quantity or 
quality of water in surface and under-

ground water systems that supply allu-
vial valley floors; and 

(iii) The proposed operations will 
comply with part 822 of this chapter 
and the other applicable requirements 
of the Act and the regulatory program. 

[48 FR 29820, June 28, 1983, as amended at 54 
FR 9735, Mar. 7, 1989] 

§ 785.20 Augering. 
(a) This section applies to any person 

who conducts or intends to conduct 
surface coal mining and reclamation 
operations utilizing augering oper-
ations. 

(b) Any application for a permit for 
operations covered by this section shall 
contain, in the mining and reclamation 
plan, a description of the augering 
methods to be used and the measures 
to be used to comply with 30 CFR part 
819. 

(c) No permit shall be issued for any 
operations covered by this section un-
less the regulatory authority finds, in 
writing, that in addition to meeting all 
other applicable requirements of this 
subchapter, the operation will be con-
ducted in compliance with 30 CFR part 
819. 

§ 785.21 Coal preparation plants not lo-
cated within the permit area of a 
mine. 

(a) This section applies to any person 
who operates or intends to operate a 
coal preparation plant in connection 
with a coal mine but outside the per-
mit area for a specific mine. Any per-
son who operates such a preparation 
plant shall obtain a permit from the 
regulatory authority in accordance 
with the requirements of this section 

(b) Any application for a permit for 
operations covered by this section shall 
contain an operation and reclamation 
plan which specifies plans, including 
descriptions, maps, and cross sections, 
of the construction, operation, mainte-
nance, and removal of the preparation 
plant and support facilities operated 
incident thereto or resulting there-
from. The plan shall demonstrate that 
those operations will be conducted in 
compliance with part 827 of this chap-
ter. 

(c) No permit shall be issued for any 
operation covered by this section, un-
less the regulatory authority finds in 
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